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STATEMENT OF QUESTIONS PRESENTED 


1. Was the arrest of the Appellant valid? 


2. was the search of the Appellant and the seizure of two (2) 


bottles containing narcotics, removed from his period, valid? 


3. Did the trial Court err in refusing to permit at trial an 
inquiry into the propriety of the issuance of an arrest warrant for the 
Appellant when such inquiry wes not made by Pre-trial motion? 

4. Should the trial Court have exercised the discretion granted 
to it by the terms of Rule 41 (e) of the Federal Rules of Criminal Procedure 
an inquiry at trial into the propriety of the issuance of an arrest warrant 
and consequent arrest of the Appellant followed by the search and seizure 
above referred to. 
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United States of America, Appellee 
| 
APPEAL FROM A JUDMENT OF CONVICTION ENTERED IN THE 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of conviction’ entered by the 
| 
United States District Court for the District of Columbia (Cochran, J.) in 
Criminal Case No. 906-67 on the 2nd day of January, 1968, Jurisdiction to 
| 


entertain the appeal rests upon the provisions of 28 U.S.) Code, Section 1291. 


STATEMENT OF THE CASE 


The Appellant, James L. Bailey, was convicted on trial by jury 
after his pleas of not guilty of the offense of violation of narcotic la: , 
26 U.S. Code 4704 (a), 21 U.S. Code 174, and was sentenced to imprisonment 
for a period of one to three years on the Counts 1 and 3 of the three Count 
indictment and to five years cn Count 2 thereof, the Sentences to run con- 
currently and consecutive to any sentence imposed after an earlier convic- 


tion in Criminal Case No. 1277-66. 


At the trial, the United States introduced the testimony of Police 
Officers Frank L. Whitman and Frank J. Knusta, Detective Robert I. Bush, 
John Alan Steele, an analyst of the Internal Revenue Service and Sam 
wertlied, U.S. Commissioner for the District of Columbia. 
officers whitman and Knusta testified, in substance, that both 
involved, members of the Metropolitan Police Department 
assigned to the Olé Clothes Division in the Special Operations Division - 
a unit engaged in undercover work; that on January 31, 1967, they were 
snformed at a Roll Call by a superior officer that a warrant for the arrest 
of one Jom L. Bailey had been issued, and that later that day as they 
approached the wings Carry-Out Shop, at 14th Street and Wallach Place, N.W., 
they observed the Appellant, whom they recognized, inside the premises. They 
parked their car and entered the shop, asked the Appellant for identification 
were shown his driver's license which properly identified him and then in- 
formed him that he was under arrest. The officers did not have in their 
possession the werrant of arrest and neither of them informed the Appellant 
of the charge for which he was being arrested. 
was escorted to the street by the two officers 


where some struggle ensued an@ with the assistance of two other officers, 


the Sppelant was handcuffed and removed to the 13th Precinct by Police 


car. At the Precinct he was booked and after "a little struggle" he was 
searched. As 2 result of the search two pottles were found in his posses- 
sion, one a glass bottle containing sixty-four (64) capsules and the other 
a plastic bottle containing forty-four (44) capsules, both bottles were 


described by the officers as being without stamps of any kind. 


Mr. Steele testified that the contents of the bottles were analyzed 
| 
and some of the capsules were found to contain heroin hydrochloride , an 
opium derivative, a narcotic drug, while other capsules were found to con- 


| 
tain cocaine hydrochloride, a cocaine derivative, also a narcotic drug. 


There was also found on Appellant's person me a of $265.00 in 
money . | 

The U.S. Commissioner, Mr. Sam Wertlieb, testified that on 
January 31, 1967, he issued an arrest warrant No. 24-334, for the arrest 
of a person by the name of John Lee Bailey. He gave no testimony as to the 
nature of the warrant or the basis upon which it was sore on EI 
examination of Mr. Wertlieb, counsel for the Appellant sought to inquire 
into the basis for the issuance of the warrant, but was prevented by the 
Court from pursuing the inquiry on the ground that this was a matter requir- 


ing disposition by preliminary motion and that at this posture of the pro- 


! 
ceedings it was too late to question the validity of the arrest and the 


consequent search and scizure. 


The Appellant did not testify and no evidence was introduced on 
| 


his behalf. 


STATEMENT OF POINTS 


1. Appellant's arrest was invalid assuming arguendo the propriety 


of the issuance of the warrant, since the arresting officers, not having the 
possession of the warrant, failed to comply with the requirements of Rule 4 
(c)(3) of the Federal Rules of Criminal Procedure, to advise Appellant of 


the offense charged. 


2. The arrest being invalid, the search and seizure made in 
consequence of and as a purported incident of the arrest was invalid and 
the admission of the fruits of the search and seizure into evidence was 
improper. 

and seizure were not made at the time and place 
of the arrest, and were thus improper at the time and place made. 
c's ruling, precluding an inquiry into the basis for 
rrest, although technically sustainable, 
harsh and unjust failure to exercise its discretion in such 
a way as to adequately protect the constitutional rights of the Appellant. 
5. Inthe adsence of an inquiry into the conditions upon which 
the warrant wes issued there is no way to determine whether its issuance 
was based upon probeble cause. 
6. The burden of sustaining the propriety of the search rests 
upon the United States, anc absent 2 showing of such propricty, the fruits 
of the search are not admissible in the evidence. 

F. Although the trial Court did not permit a hearing -on the 
legality of the search, the record establishes such illegality, thus 
justifying the reversal of the judgment of conviction without remand to 


the District Court for further findings. 


SUMMARY OF THE ARGUMENT 


Iie 


The clear mandate of Rule 4 (c)(3) of the Federal Rules of 


Criminal Procedure require an officer, if making an arrest based upon a 


aft 


warrant which he then does not possess, to "inform the defendant of the 


offense charged", Plainly, this was not done. 


Il. | 

| 
Failure to comply with the requirements of Rule 4 (c)(3) makes 

the arrest illegal, and any search made pursuant thereto ig likewise tainted, 


and the fruits of such a search are inadmissible in evidence. 


Tas 
Assuming the arrest was proper, the search was not made at the 
time and place of and not as an incident of the arrest, and the fruits of 


| 
such search are not admissible in evidence. 


nv. | 

Granted that the more orderly procedure would dictate that counsel 
for Appellant move prior to trial, under Rule 12 (b) of the Federal Rules 
of Criminal Procedure to test the validity of the issuance of the warrant 
of arrest, nevertheless the intent of the rules is to vest! in the trial 
Court a discretion to be exercised in the promotion of justice, and it was 
an abuse of such discretion for the Court to prevent an inguiry into the 
basis for the issuance of the warrant even though belatedly made. "The 


interest of the United States in a criminal prosecution is not that it 


shall win a case, but that justice shall be done". 
| 
| 


Vv. 
The law is clear that a showing of invalidity in the issuance of 


| 
the warrant of arrests renders invalid a search conducted as an incident 


xnusta to inform the Appellant 
the warrant of arrest violates the clear 
of Criminal Procedure. The 
warrant in his possession at 
shall t 
ed and the fact thet a wa 
imited evidence in this ease fails to disclose that the arrest- 
officers themselves mew of the offense charged in the warrant. Fron 
aii that zppeers > they had never seen the warrant and were informed only 
that the werramt existed. It is likely that under these circumstances the 
have complied with the requirements of the Rule. 


In any event, it is m vestioned that they did not. 


It. 


| 
The arrest being invalid the search was likewise invalid and the 


fruits thereof inadmissible. The cases are Gany and uniform holding that 


a search incident to : is itself unlewful and the fruits 
of such ch are iblc vs. United States, 357 U.S. 301, 
2 L.eG 24 1332; Giordineilo vs. The United States, 357 U.S. 48, 2 L.ed 2d 


1503, Henxy vs. United States, 80 S.Ct. 162, 4 L.ed 2d 134. 


Ill. 


The requirement that the product of a search be admissible demands 


too, that the search of the accused be made at the place and time of the 
arrest and certainly not at a place or time remote from the ‘arrest. In the 
instant case there is some evidence that Officer Knusta madé some profunc- 
tory efforts to search the Appellant at the time of the ae or at least 
placed his hands in or upon the pockets, yet clearly ne aac revealing 
evidence was made at that time. It was not until a leter time when the 
Appellant had been taken to the Precinct that the search which disclosed 
the narcotics was finally made. No reason is assigned for the failure to 
make the scarch at the time of the arrest and the record is! silent as to 


any, if in fact, any existed. Preston vs. United States, 376 U.S. 364, 


ll L.ed 2d 777, State vs. Stevens, 26 Wisc. 2d 451, 132 NW 502. 


IV. | 

The denial by the Court of the right to inquire into the basis 
for the issuance of the warrant, although belatedly made, was an abuse of 
discretion. There must be a finding of probable cause before an arrest 
warrant may be issued. The Commissioner himself must judge the persuasive- 
ness of the facts relied upon by a complaining witness to dhow probable 
cause and he must not accept without question the complainant's mere 
conclusion that the person whose arrest is sought has committed a crime, 

In this case, counsel for the Appellant made an attempt at trial 


to probe into the facts upon which the Commissioner had issued the arrest 


WAFTaNT. Hac Re mace Tarts 


Px med 


effort by preliminary motion there is no doubt 


thet full ops woule have been afforded him to pursue the 


Had he been able to establish 


in a federal court 


as incident to an 


% 


> Supra, Vnited States vs. 


peen 2 more orderly proceeding to h 
£ the warrant by preliminary 


Criminal Procedure so provide. But 


discretiox true justice prevails. It is for 


that Rule : Rules of Criminal Procedure 


+44 


this Rule contemplates sound and rational 


> fundamental justice requires 


quick to exercise its discretion and to grant, cven 


+> test this vital question. 
a criminal prosecution is 


Jeneks vs. 
Sasa hie 


567, L L.ed 1103. 


The fact that the scarch disclosed the possibility of guilt is 
not material. The Fourth Amendment teaches us that it is better that the 
guilty sometimes go free than that citizens be subject to epey arrest. 


Henry vs. United States, supra. 


Vv. 


A review of the entire record establishes 2 complete feilure by 


the prosecutor to justify either the arrest or the search and seizure which 
followed it. Although no separate bearing was held on the legality of 
either, the state of the record is such that there is no need to remand 
for fucther findings. This Honorable Court should under al of the cir- 
cumstances reverse the judgment of conviction. Smith vs. United States, 

| 


118 App. D.C. 235, 335 F.2d 270. 
CONCLUSION 


Appellant respectfully requests that the conviction of the 
Appellant be reversed. 


Respectfully submitted, 


Arnold L. Yochelson 

1707 H Street, N.W. 
Washington, D. ¢. 20006 
Counsel for Appeliant 
(Appointed by this Court) 


ISSUES PRESENTED * 


I. Was the arrest warrant issued upon probable cause 
where the underlying affidavit sworn to by the complain- 
ing witness and two Robbery Squad Detectives averred in 
detail that the complaining witness was the victim of an 
armed robbery and that the appellant was positively iden- 
tified as one of the robbers ? 

II. Did the trial judge abuse his discretion in prevent- 
ing appellant at trial from inquiring into the propriety of 
the Commissioner’s action in issuing the warrant where 
a) the issue was raised for the first time after a substan- 
tial portion of the trial had been completed, b) appellant 
had the opportunity to raise the issue by pretrial motion, 
c) appellant was aware of the basis for such a motion, 
and d) the particular objective of the inquiry was irrele- 
vant to the issue of whether the affidavit established prob- 
able cause? 

Ill. Did the arresting officers properly execute the 
warrant in compliance with Rule 4(c) (3) of the Federal 
Rules of Criminal Procedure? 

IV. Was a search under the following circumstances 
contemporaneous with and incident to a lawful arrest: 


a) the appellant was arrested under the authority 
of 2 validly issued warrant, 

b) the warrant was properly executed, 

c) the appellant prevented an immediate search of 
his person on the street by struggling and fighting, 
d) the officers without delay transported appellant to 
the precinct where he was searched at the booking 
desk within a few minutes of his original arrest? 


In any event, assuming arguendo that the search was not 
contemporaneous with the arrest, was it within the cus- 
todial powers of the police to search the lawfully arrested 
appellant at the precinct shortly after his arrest? 


* This case has not previously been before this Court under the 
same or similar title. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,778 


JOHN L. BAILEY, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In Criminal No. 906-67 the appellant John L. Bailey 
was charged in a three-count indictment with violation of 
the federal narcotics laws. In the first and third counts 
appellant was charged with having “purchased, sold, dis- 
pensed and distributed” narcotics in violation of 26 
U.S.C. § 4704(a), that is, not in or from the “original 
stamped package.” In the second count appellant was 
charged under 21 U.S.C. $174 with having “facilitated 
the concealment and sale of” narcotics, knowing them to 
have been imported illegally into the United States. Ap- 


(1) 


2 


pellant’s trial took place on December 15, 1967 before 
District Judge Howard F. Corcoran and a jury. The ap- 
pellant was found guilty as charged and on February 2, 
1968 was sentenced to imprisonment for 1 to 3 years on 
the first and third counts and 5 years on the second count. 
The sentences imposed were to run concurrently but were 
to be consecutive to the sentence imposed in Criminal No. 
1277-66: On March 8, 1968 the order authorizing this 
appeal was filed. 


The Trial 


The Government’s evidence at trial showed the follow- 
ing: On January 31, 1967 at about 11:25 p.m. police offi- 
cers Fredrick L. Whitman and Frank J. Knusta were 
on duty in the vicinity of Fourteenth and Wallach Place, 
N.W. in the District of Columbia. At that time and place 
they observed the appellant enter the Wing’s Carryout 
Shop located at 1917 Fourteenth Street. Knowing* that 
appellant was wanted on a warrant issued by the United 


States Commissioner they approached and entered the 
Carryout Shop. (Tr. 5-6, 31-33.) They approached ap- 
pellant, Officer Knusta identified himself as a police offi- 
cer, and appellant was asked for some identification. The 


: In Criminal No. 1277-66 appellant was convicted on a one-count 
indictment for robbery (22 D.C. Code §2901). On October 13, 
1967 he was sentenced to imprisonment for 5 to 15 years by District 
Judge Sirica. This conviction is pending on appeal (D.C. Cir. No. 
21,428). 


zOn January 31, 1967 a United States Commissioner’s warrant 
was issued for appellant’s arrest (Tr. 47). The underlying affidavit 
charged appellant with armed robbery. The warrant and underlying 
affidavit located in Commissioner’s Docket 24, Case 334, is a supple- 
mental record on appeal. At the time they observed appellant, the 
officers knew of this warrant because as explained by Officer Whit- 
man “{WJe received information at roll call prior to the time we 
went on the street for our tour of duty that there was a Commis- 
sioner’s warrant” (Tr. 17). This information was received some- 
time between 5:30 p.m. and 6:00 p.m. (Tr. 28). To receive such in- 
formation at roll call is a routine police procedure (Tr. 28-29). Also, 
at the time they observed the appellant they had a picture of him in 
their possession (Tr. 16-17). The facts alleged in this warrant is 
the basis for the indictment in Criminal No. 905-67 still pending 
in the District Court. 


3 


appellant produced a driver’s license which contained his 
name John Lee Bailey and picture. The appellant was 
placed under arrest. (Tr. 7, 18-20, 33.) At the time of 
his arrest inside the Carryout Shop the appellant was 
told that he was being arrested under the authority of a 
warrant and Officer Knusta explained the warrant to him 
in detail (Tr. 17, 33, 39). Both officers escorted appel- 
lant out to the street where Officer Knusta “patted” him 
down to determine the presence of a weapon, if any (Tr. 
39-40). On the street, the officers attempted to search 
appellant but they were unsuccessful because he “started 
struggling and fighting” and “wrapped his arms and legs 
around a light pole.” After a brief struggle Officers Whit- 
man and Knusta with the help of the two officers from a 
waiting patrol wagon, handcuffed appellant, placed him in 
the wagon and transported him to the Thirteenth Pre- 
cinct. (Tr. 7, 33.) The arresting officers followed the 
wagon to the precinct and at the booking desk “after a 
little struggle” Officer Knusta searched appellant (Tr. 7, 
34). In appellant’s left front trouser pocket Officer Knus- 
ta found a glass bottle containing 64 capsules, a plastic 
bottle containing 44 capsules, and $265 (Tr. 23-24, 34, 
85). The capsules were recovered at about 11:30 p.m. 
(Tr. 35). 

At approximately 11:40 p.m. that same night Officer 
Knusta handed over the two bottles containing a total of 
108 capsules to Robert I. Bush of the Narcotics Squad who 
in turn transferred them to John A. Steele, a forensic 
chemist for the Internal Revenue Service (Tr. 13, 35, 52- 
58, 55, 59). Mr. Steele, a specialist in analyzing narcotic 
drugs, tested every capsule and determined that in the 
44 capsules (Government Exhibit 3) there was heroin 
hydrochloride, quinine hydrochloride and mannitol and in 
the 64 capsules (Government Exhibit 2) there was co- 
caine hydrochloride (Tr. 60-61, 63-64). The capsules and 
the lock-sealed envelope (Government Exhibit 1) were 
admitted into evidence over appellant’s objection (Tr. 65). 
The Government rested and appellant’s motion for judg- 
ment of acquittal was denied (Tr. 69). 
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The defense rested without presenting any testimony 
or other evidence (Tr. 68-69). 


STATUTES AND RULES INVOLVED 


Title 21, $174, United States Code, provides: 


Whoever fraudulently or knowingly imports or 
brings any narcotic drug into the United States or 
any territory under its control or jurisdiction, con- 
trary to law, or receives, conceals, buys, sells, or in 
any manner facilitates the transportation, conceal- 
ment. or sale of any such narcotic drug after being 
imported or brought in, knowing the same to have 
been imported or brought into the United States con- 
trary to law, or conspires to commit any of such acts 
in violation of the laws of the United States, shall be 
imprisoned not less than five or more than twenty 
years and, in addition, may be fined not more than 
$20,000. For a second or subsequent offense (as de- 
termined under section 7237(c) of the Internal Reve- 
nue Code of 1954), the offender shall be imprisoned 
not less than ten or more than forty years and, in 
addition, may be fined not more than $20,000. 

Whenever on trial for a violation of this subsec- 
tion the defendant is shown to have or to have had 
possession of the narcotic drug, such possession shall 
be deemed sufficient evidence to authorize conviction 
unless the defendant explains the possession to the 
satisfaction of the jury. 

For provision relating to sentencing, probation, 
ete, see section 7237(d) of the Internal Revenue 
Code of 1954. 


Title 26, $ 4704/2), United States Code, provides: 


It shall be unlawful for any person to purchase, 
sell, dispense, or distribute narcotic drugs except in 
the original stamped package or from the original 
stamped package; and the absence of appropriate tax 
paid stamps from narcotic drugs shall be prima facie 
evidence of a violation of this subsection by the per- 
son in whose possession the same may be found. 
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Rule 4(c) (3), Federal Rules of Criminal Procedure, pro- 
vides in pertinent part: 


The warrant shall be executed by the arrest of the 
defendant. The officer need not have the warrant in 
his possession at the time of the arrest, but upon re- 
quest he shall show the warrant to the defendant as 
soon as possible. If the officer does not have the war- 
rant in his possession at the time of the arrest, he 
shall then inform the defendant of the offense 
charged and of the fact that a warrant has been is- 
sued.... 


Rule 41(e), Federal Rules of Criminal Procedure, pro- 
vides in pertinent part: 


A person aggrieved by an unlawful search and 
seizure may move the district court for the district 
in which the property was seized for the return of 
the property and to suppress for use as evidence any- 
thing so obtained. ... The motion shall be made be- 
fore trial or hearing unless opportunity therefor did 
not exist or the defendant was not aware of the 
grounds for the motion, but the court in its discretion 
may entertain the motion at the trial or hearing. 


SUMMARY OF ARGUMENT 


I 


The affidavit in support of the arrest warrant presented 
the Commissioner with more than sufficient facts upon 
which to act. The affidavit recites the details of the arm- 
ed robbery and specifies that the appellant was positively 
identified as one of the perpetrators. Accordingly, the 
warrant was issued upon probable cause. 


II 


The trial judge did not abuse his discretion in prevent- 
ing appellant’s counsel from inquiring into the propriety 
of the Commissioner’s action in issuing the warrant. A 
challenge to his action should have and could have been 


4 


The defense rested without presenting any testimony 
or other evidence (Tr. 68-69). 


STATUTES AND RULES INVOLVED 


Title 21, § 174, United States Code, provides: 


Whoever fraudulently or knowingly imports or 
brings any narcotic drug into the United States or 
any territory under its control or jurisdiction, con- 
trary to law, or receives, conceals, buys, sells, or in 
any manner facilitates the transportation, conceal- 
ment, or sale of any such narcotic drug after being 
imported or brought in, knowing the same to have 
been imported or brought into the United States con- 
trary to law, or conspires to commit any of such acts 
in violation of the laws of the United States, shall be 
imprisoned not less than five or more than twenty 
years and, in addition, may be fined not more than 
$20,000. For a second or subsequent offense (as de- 
termined under section 7237(c) of the Internal Reve- 
nue Code of 1954), the offender shall be imprisoned 
not less than ten or more than forty years and, in 
addition, may be fined not more than $20,000. 

Whenever on trial for a violation of this subsec- 
tion the defendant is shown to have or to have had 
possession of the narcotic drug, such possession shall 
be deemed sufficient evidence to authorize conviction 
unless the defendant explains the possession to the 
satisfaction of the jury. 

For provision relating to sentencing, probation, 
ete., see section 7237(d) of the Internal Revenue 
Code of 1954. 


Title 26, § 4704/2), United States Code, provides: 


It shall be unlawful for any person to purchase, 
sell, dispense, or distribute narcotic drugs except in 
the original stamped package or from the original 
stamped package; and the absence of appropriate tax 
paid stamps from narcotic drugs shall be prima facie 
evidence of a violation of this subsection by the per- 
son in whose possession the same may be found. 
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Rule 4(c) (3), Federal Rules of Criminal Procedure, pro- 
vides in pertinent part: 


The warrant shall be executed by the arrest of the 
defendant. The officer need not have the warrant in 
his possession at the time of the arrest, but upon re- 
quest he shall show the warrant to the defendant as 
soon as possible. If the officer does not have the war- 
rant in his possession at the time of the arrest, he 
shall then inform the defendant of the offense 
charged and of the fact that a warrant has been is- 
sued... . 


Rule 41(e), Federal Rules of Criminal Procedure, pro- 
vides in pertinent part: 


A person aggrieved by an unlawful search and 
seizure may move the district court for the district 
in which the property was seized for the return of 
the property and to suppress for use as evidence any- 
thing so obtained. ... The motion shall be made be- 
fore trial or hearing unless opportunity therefor did 
not exist or the defendant was not aware of the 
grounds for the motion, but the court in its discretion 
may entertain the motion at the trial or hearing. 


SUMMARY OF ARGUMENT 


I 


The affidavit in support of the arrest warrant presented 
the Commissioner with more than sufficient facts upon 
which to act. The affidavit recites the details of the arm- 
ed robbery and specifies that the appellant was positively 
identified as one of the perpetrators. Accordingly, the 
warrant was issued upon probable cause. 


Il 


The trial judge did not abuse his discretion in prevent- 
ing appellant’s counsel from inquiring into the propriety 
of the Commissioner’s action in issuing the warrant. A 
challenge to his action should have and could have been 
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made prior to trial. Appellant offers no explanation for 
his untimely inquiry. Moreover, at no time, including this 
appeal, has appellant contended that there was an insuffi- 
cient basis for the issuance of the warrant. In any event 
the particular objective of appellant’s line of inquiry at 
trial ie. that “[T]he complaining witness has never ap- 
peared anywhere to actually testify that this defendant 
committed another alleged crime” is irrelevant. 


iil 


Appellant’s claim that the arresting officers failed to 
comply with Rule 4(c) (3) of the Federal Rules of Crim- 
inal Procedure is frivolous. First, this issue was not 
raised below. Second, the record clearly shows that the 
Rule was complied with. Third, failure to comply with 
the rule does not justify the suppression of evidence. 

Iv 

Appellant’s contention that the 108 capsules of nar- 
cotics were inadmissible because they were the product of 
an illegal search and seizure is without merit. Appellee 
submits that the search and seizure was valid because it 
was incident to a lawful arrest. The brief delay of a few 
minutes before conducting the search, which delay was 
caused by the appellant, did not destroy the contempo- 
raneousness of the search. In any event, since appellant 
was lawfully in custody the authorities had a right if not 
a duty to search him at the precinct. Accordingly, on 
either ground the capsules were properly admitted in evi- 
dence. 


ARGUMENT 


L The affidavit established probable cause to support 
the issuance of the Arrest Warrant. 


Appellant was arrested under the authority of a war- 
rant of arrest issued by the United States Commissioner 
for the District of Columbia. In their application for a 
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United States Commissioner’s Arrest Warrant for appel- 
lant, the complaining witness James Brown and Detec- 
tives Raymond F. McMullen and Robert P. Jones of the 
Robbery Squad, under oath, set forth the following: 


James Brown, white 38 years of 1458 Columbia 
Road, N.W. Apt. 204 night manager of the Toddle 
House Restaurant 5300 Georgia Ave. N.W. reports 
that about 1:30 A.M. Saturday January 21, 1967 
while working behind the counter in the above res- 
taurant 4 Negro males entered the restaurant, one 
subject displayed a sawed-off shotgun and stated “Ok 
Buddy, lets have it”. The complainant turned around 
and stated “there it is” pointing to the cash register, 
“come & get it”. At this time another subject jumped 
over the counter and removed about $120.00 im 
bills and change from the register. At this time Ar- 
thur J. Contee Negro male 50 yrs. of 5515 Illinois 
Ave. N.W. entered the premises and observed what 
was going on and started to back out the door but 
the subject with the shotgun pointed it at him and 
ordered him inside, and the second subject removed 
$20.00 in assorted bills from his wallet, then forced 
him to crawl over the counter and lie on the floor 
with the complainant. At this time all 4 subjects 
started to leave and the subject with the shotgun 
then fired one shot with the shotgun which hit the 
pie case and grill. All subjects then ran out the door, 
method and direction of escape unknown. 

‘At about 3:45 A.M. Friday January 27, 1967 photo- 
graphs were shown to the complainant James Brown 
while he wad working at the Toddle House Restau- 
rant at 4700 Wisconsin Ave. N.W. and he positively 
identified a photograph of John Lee Bailey as the sub- 
ject who held him up on the 21 of January and the sub- 
ject that was armed with the shotgun, the complain- 
ant also positively identified a photograph of Cleve- 
land Burgess as the subject that jumped over the 
counter and removed the money from the cash regis- 


ter. 

At about 5:00 A.M. Tuesday January 31, 1967 
photographs were shown to Arthur J. Contee at his 
home and he positively identified the subject Cleve- 
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land Burgess as the subject that jumped over the 
counter and John Lee Bailey as the subject with the 
shotgun. 

John Lee Bailey is presently on bond in a robbery 
holdup of the Center Market Provision Co. book-keep- 
er on September 26, 1967 at 115 R Street S.W. and 
Bank robbery of the American Security & Trust Co. 
$22 East Capitol St. This subject is under indict- 
men, for both these cases.” 

Appellee submits that the foregoing affidavit clearly 
sets forth a sufficient basis upon which the Commissioner 
could find that there was probable cause to believe that 
appellant committed the crime of robbery. 

The affidavit contains affirmative allegations detailing 
the commission of an armed robbery and specifies that 
appellant was “positively identified” as one of the perpe- 
trators. Moreover, the matters alleged reflect the personal 
knowledge of the affiants. Accordingly, the requirements 
absent in Giordenello v. United States, 357 U.S. 480 
(1958) are present in the instant affidavit. Accordingly, 
the affidavit established probable cause to support the is- 
suance of the arrest warrant. 


I. Under the circumstances of this case the trial judge 
did not abuse his discretion in preventing appellant’s 
counsel from inquiring into the propriety of the Com- 
missioner’s action in issuing the warrant. 


(Tr. 39-41, 49-51, 67) 


At no time, including this appeal, has appellant con- 
tended that this affidavit failed to provide a sufficient 
basis for the Commissioner’s action. Appellant does con- 
tend that “The denial by the Court of the right to in- 
quire into the basis for the issuance of the warrant, al- 
though belatedly made, was an abuse of discretion.” 
(Brief of Appellant p. 7). 

The issue of whether the Commissioner acted properly 
in issuing the warrant was raised in the middle of trial 
after a substantial portion of the Government’s case had 


* Appellee has corrected obvious clerical errors in the affidavit. 
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been heard by the jury (Tr. 49-51). The trial judge de- 
nied the motion as untimely (Tr. 51, 67). This action we 
submit was not an abuse of discretion. To preclude the 
disruption of criminal trials, an event which occurs all 
too frequently, Rule 41(e) of the Federal Rules of Crim- 
inal Procedure was promulgated. That Rule provides 
that a motion to suppress “shall be made before trial on 
hearing unless opportunity therefor did not exist or the 
defendant was not aware of the grounds for the motion, 
but the court in its discretion may entertain the motion at 
the trial or hearing.” The rationale underlying this re- 
quirement is to prevent the trial from being delayed and 
disrupted by the litigation of issues that could, and prop- 
erly should, have been disposed of in advance of trial. 
Segurola v. United States, 275 U.S. 106, 110-12 (1927) ; 
Mills v. United States, D.C. Cir. No. 21,246, decided 
March 22, 1968 (unpublished opinion). Under the cir- 
cumstances of this case it is clear that appellant had the 
opportunity to make such a pretrial motion and was 
aware of the basis for such a motion: almost one year 
intervened between the seizure (January 31, 1967) and 
the trial (December 15, 1967); the evidence was seized 
from the appellant’s person; the warrant and the underly- 
ing affidavit were a matter of record and available to appel- 
lant before trial (Commissioner’s Docket No. 24, Case 
334); at the time of his arrest appellant was advised 
of the warrant and its contents (Tr. 39); at the precinct 
he was even given the number of the warrant (Tr. 40-41). 
An additional factor supporting the trial judge’s action is 
that this being a narcotics case the appellant by waiting 
until trial to raise a suppression issue may have per- 
mitted jeopardy to attach and effectively abrogated the 
Government’s statutory right to appeal from an adverse 
ruling. United States v. Nicholas, 319 F.2d 697 (2d 
Cir.), cert. denied, 375 U.S. 933 (1963). Moreover, the 
line of inquiry which the court prevented appellant from 
pursuing was irrelevant to the issue of whether the ar- 
rest warrant was issued upon probable cause. As stated 
by appellant’s counsel his objective was to show that 
“(T]he original warrant should possibly never have been 
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issued and executed on because the complaining witness 
has never appeared anywhere to actually testify that this 
defendant committed another alleged crime” (Tr. 50). 
Appellee submits that the propriety of the Commission- 
er’s action is to be determined by the sufficiency of the 
affidavit and not whether the complaining witness sub- 
sequently testified at a preliminary hearing or other pro- 
ceedings. The affidavit signed and sworn to by the com- 
plaining witness Brown was more than sufficient to justi- 
fy the issuance of the arrest warrant. 


Ill. The arresting officers complied with Rule 4(c)(3) of 
the Federal Rules of Criminal Procedure. In any event 
non-compliance with the Rule does not justify the sup- 
pression of evidence. 


(Tr. 17, 33, 39-41) 
At the time of appellant’s arrest, the arresting officers 


did not have the warrant in their actual possession (Tr. 
17): this was not necessary. Fed. R. Crim. P. 4(c) (3). 


That Rule provides in pertinentpart: 


The warrant shall be executed by the arrest of the 
defendant. The officer need not have the warrant in 
his possession at the time of the arrest, but upon re- 
quest he shall show the warrant to the defendant as 
soon as possible. If the officer does not have the war- 
rant in his possession at the time of the arrest, he 
shall then inform the defendant of the offense 
charged and of the fact that a warrant has been is- 
sued. ... 


Appellant does not dispute the fact that he was arrested 
pursuant to the warrant in question but claims that the 
arresting officers failed to comply with the requirements 
of Rule 4(c) (3). This contention is frivolous. First, it 
was not raised below. Second, the record reflects that the 
Rule was fully complied with (Tr. 17, 33, 39-41). Third, 
even if there had been a failure to comply with the Rule 
such non-compliance would not be a ground for the sup- 
pression of evidence. Riley v. United States, 337 F.2d 617 
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(9th Cir. 1964). The Rule simply outlines procedures to 
be undertaken at the time of arrest and is wholly un- 
related to the authority of a police officer to arrest on a 
warrant and make a search incident thereto. It is not 
designed to protect an arrestee from a search incident to 
an otherwise lawful arrest. While the Rule should be 
complied with, there is no authority in reason or law for 
penalizing non-compliance with the suppression of proba- 
tive and relevant evidence. 


IV. The search and seizure was valid because a) it was 
incident to a lawful arrest, and b) since appellant was 
lawfully in custody his person and all things concealed 
thereon came into the custody of the law. 


(Tr. 5-7, 12, 18, 18, 31-36, 38, 46, 52, 66, 67) 


Appellant claims that the narcotics were the product of 
an illegal search and seizure. Appellant’s theory is that 
the search at the precinct was remote from the time and 
place of arrest (Brief of Appellant p. 7). Apart from the 
fact that appellant failed to make a timely motion to sup- 
press (Tr. 67),* the appellee submits that the search and 
seizure was valid on two separate grounds. First, the 
search was contemporaneous with and incident to a law- 
ful arrest. As has been already pointed out the appellant 
was arrested under the authority of a validly issued and 
properly executed arrest warrant. Immediately upon his 
arrest in the crowded Carryout Shop, the appellant was 
escorted outside (Tr. 18, 38). The police tried to search 


3 At trial, appellant objected to the admission of the evidence on 
two grounds. First, he claimed that the Government failed to prove 
the absence of the required tax stamps. The record does not sup- 
port this contention (Tr. 12, 36, 42, 66). In any event this argu- 
ment has been abandoned on appeal. Second, appellant objected on 
the following ambiguous ground “The second objection deals with 
the question of the original arrest and the question of procedure.” 
(Tr. 67). It is unclear whether appellant was objecting to the action 
of the Commissioner in issuing the warrant or the action of the 
police in executing it. In either case the motion was untimely (Tr. 
67). Moreover, for reasons discussed herein the objection should 
be rejected on the merits. 


RA 


him on the street but were not able to do so because ap- 
pellant started struggling and fighting (Tr. 7, 33). He 
was immediately taken to the Thirteenth Precinct where 
he was searched at the booking desk (Tr. 7, 34). The 
search of appellant at the precinct occurred only minutes 
after his arrest.‘ Those courts which have had occasion to 
consider stationhouse searches occurring shortly after a 
valid arrest have found them to be contemporaneous with 
and incident to such an arrest. Rodgers v. United States, 
362 F.2d 358 (Sth Cir.). cert. denied, 385 U.S. 993 
(1966) : Malone v. Crouse, 380 F.2d 741 (10th Cir. 1967), 
cert. denied, 390 U.S. 968 (1968) ; Baskerville v. United 
States, 227 F.2d 454 (10th Cir. 1955); Burroughs v. 
United States, 236 A.2d 319 (D.C. Ct. App. 1967).° See, 
Price v. United States. 121 U.S. App. D.C. 62, 348 F.2d 
68 cert. denied, 382 U.S. 888 (1965). The brevity 
of the delay in the instant case and the reasons for it 
make a finding of contemporaneousness more justifiable 
here than in the foregoing. In an era when the most 
minor street confrontation between the police and a law- 
breaker is pregnant with the possibility of a major com- 


4 The arrest took place at about 11:25 P.M. (Tr. 5-7, 31-33). The 
narcotics were recovered at approximately 11:30 P.M. (Tr. 35). 
They were turned over to Detective Bush of the Narcotics Squad 
at approximately 11:40 P.M. that same night (Tr. 13, 52). 


* Rodgers involved the search of appellant at police head 
quarters sometime after he had been arrested on the highway. Held: 
Incident to the arrest. 

In Malone detectives searched a suitcase in appellant’s presence 
at the police station within an hour after his arrest at a nearby 
motel. Held: Incident to the arrest. 

In Baskerville supra, at 456 the Court Held: “The fact that the 
search was not made until Baskerville was takento the County Jail 
from the point of his arrest in Denver, which was only a compara- 
tively short time, did not, in our opinion, prevent the search from 
being an incident to a lawful arrest.” 

In Burroughs appellant was arrested for drinking in public. He 
was taken to the precinct where he was first placed in a lineup 
relating to a robbery. After the lineup it was determined that ap- 
pellant could not post the collateral on the drinking charge and 
would have to remain in jail. He was then searched. The Court held 
that the search which revealed a quantity of marijuana was incident 
to a lawful arrest. 
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munity conflagration, the procedure of taking this rebel- 
lious appellant to the precinct before searching him was 
a reasonable and practical one and the brief time thus 
consumed should not destroy the contemporaneousness of 
the search. Since the search was incident to a lawful ar- 
rest it was valid. Agnello v. United States, 269 U.S. 20, 
30 (1925); Carroll v. United States, 267 U.S. 132, 158 
(1925); Weeks v. United States, 232 U.S. 383, 392 
(1914). Accordingly, the capsules were properly ad- 
mitted in evidence. 

Alternatively, appellee submits that the search of ap- 
pellant at the booking desk was valid irrespective of 
whether or not it was contemporaneous with his arrest. 
The position of appellant seems to be that once he has 
been searched, no matter how superficially, and placed in 
custody, the police are barred by the Fourth Amendment 
from any subsequent search. This position ignores the 
well established rights and duties of those responsible for 
the custody of arrested persons. Where as here a person 


is lawfully arrested his person and all items concealed 
thereon enter into the custody of the law. In Charles 
v. United States, 278 F.2d F.2d 386, 388-89 (9th Cir.), 
cert. denied, 364 U.S. 831 (1960) the Court in holding 
that marijuana, seized as a result of a second search of a 
person already under arrest, was admissible observed 
that: 


“Once the body of the accused is validly subjected to 
the physical dominion of the law, inspections of his 
person, regardless of purpose, cannot be deemed un- 
lawful, see People v. Chiagles, 1928, 237 N.Y. 193, 
142 N.E. 583, 32 ALR 676, unless they violate the 
dictates of reason either because of their number or 
their manner of perpetration.” 


This doctrine is well established. Cotton v. United States, 
871 F.2d 385, 392-93 (9th Cir. 1967); United States v. 
Fuller, 227 F.Supp. 97, 100 (D.D.C. 1967) ; Burroughs v. 
United States, supra at 321-22. See, Robinson v. United 
States, 109 U.S. App. D.C. 22, 288 F.2d 508, cert. de- 
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uied, S64 U.S. 919 (1960). The present case illustrates 
the wisdom of this rule of law. Absent the search at the 
precinct the appellant would have entered the jail com- 
munity with 10S capsules of narcotic drugs. To char- 
acterize the search at the precinct as an unlawful one at 
least in the circumstances of this case would be to estab- 
lish a dangerous and logically untenable precedent. See, 
United States v. Fuller, supra at 101. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
Rosert S. BENNETT, 
Assistant United States Attorneys. 
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